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§654.14

§654.14 Filing of complaints.

Complaints arising under subpart B
of this part alleging that the Depart-
ment of Labor has violated the labor
surplus area regulations shall be made
pursuant to the procedures set forth at
§654.9 of this part.

[48 FR 15616, Apr. 12, 1983]
Subparts C-D [Reserved]

Subpart E—Housing for
Agricultural Workers

AUTHORITY: 29 TU.S.C. 49k; 8 U.S.C.
1188(c)(4); 41 Op.A.G. 406 (1959).

SOURCE: 456 FR 14182, Mar. 4, 1980, unless
otherwise noted.

PURPOSE AND APPLICABILITY

§654.400 Scope and purpose.

(a) This subpart sets forth the Em-
ployment and Training Administration
standards for agricultural housing.
Local Job Service offices, as part of the
State employment service agencies and
in cooperation with the United States
Employment Service, assist employers
in recruiting agricultural workers from
places outside the area of intended em-
ployment. The experiences of the em-
ployment service indicate that employ-
ees so referred have on many occasions
been provided with inadequate, unsafe,
and unsanitary housing conditions. To
discourage this practice, it is the pol-
icy of the Federal-State employment
service system, as set forth in §653.108
of this chapter, to deny its intrastate
and interstate recruitment services to
employers until the State employment
service agency has ascertained that the
employer’s housing meets certain
standards.

(b) To implement this policy, §653.108
of this chapter provides that recruit-
ment services shall be denied unless
the employer has signed an assurance,
a preoccupancy inspection has been
conducted and the ES staff has
ascertained that, with respect to intra-
state clearance, if the workers are to
be housed, the employer’s housing
meets or, with respect to interstate
clearance, that the employer will pro-
vide housing for the workers which
meets either the full set of standards
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set forth at 29 CFR 1910.142 or the full
set of standards set forth in this sub-
part. Whichever is applicable under the
criteria set forth in §654.401; except
that for mobile range housing for
sheepherders, the housing shall meet
existing Departmental guidelines.

[45 FR 14182, Mar. 4, 1980; 45 FR 22901, Apr. 4,
1980]

§654.401 Applicability; transitional
provisions.

(a) Employers whose housing was
constructed in accordance with the
ETA housing standards may continue
to follow the full set of ETA standards
set forth in this subpart only where
prior to April 3, 1980 the housing was
completed or under construction, or
where prior to March 4, 1980 a contract
for the construction of the specific
housing was signed.

(b) To effectuate these transitional
provisions, agricultural housing to
which this subpart applies and which
complies with the full set of standards
set forth in this subpart shall be con-
sidered to be in compliance with the
Occupational Safety and Health Ad-
ministration temporary labor camp
standards at 29 CFR 1910.142.

§654.402 Variances.

(a) An employer may apply for a per-
manent, structural variance from a
specific standard(s) in this subpart by
filing a written application for such a
variance with the local Job Service of-
fice serving the area in which the hous-
ing is located. This application must be
filed by June 2, 1980 and must:

(1) Clearly specify the standard(s)
from which the variance is desired;

(2) Provide adequate justification
that the variance is necessary to ob-
tain a beneficial use of an existing fa-
cility, and to prevent a practical dif-
ficulty or unnecessary hardship; and

(3) Clearly set forth the specific al-
ternative measures which the employer
has taken to protect the health and
safety of workers and adequately show
that such alternative measures have
achieved the same result as the stand-
ard(s) from which the employer desires
the variance.

(b) Upon receipt of a written request
for a variance under paragraph (a) of
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this section, the local Job Service of-
fice shall send the request to the State
office which, in turn, shall forward it
to the Regional Administrator, Em-
ployment and Training Administration
(RA). The RA shall review the matter
and, after consultation with OSHA,
shall either grant or deny the request
for a variance.

(c) The variance granted by the RA
shall be in writing, shall state the par-
ticular standard(s) involved, and shall
state as conditions of the variance the
specific alternative measures which
have been taken to protect the health
and safety of the workers. The RA
shall send the approved variance to the
employer and shall send copies to the
Regional Administrator of the Occupa-
tional Safety and Health Administra-
tion, the Regional Administrator of the
Employment Standards Administra-
tion, and the appropriate State agency
and the local Job Service office. The
employer shall submit and the local
Job Service office shall attach copies
of the approved variance to each of the
employer’s job orders which is placed
into intrastate or interstate clearance.

(d) If the RA denies the request for a
variance, the RA shall provide written
notice stating the reasons for the de-
nial to the employer, the appropriate
State agency and the local Job Service
office. The notice shall also offer the
employer an opportunity to request a
hearing before a DOL Hearing Officer,
provided the employer requests such a
hearing from the RA within 30 calendar
days of the date of the notice. The re-
quest for a hearing shall be handled in
accordance with the employment serv-
ice complaint procedures set forth at
§§658.421 (i) and (j), 658.422 and 658.423 of
this chapter.

(e) The procedures of paragraphs (a)
through (d) of this section shall only
apply to an employer who has chosen,
as evidenced by its written request for
a variance, to comply with the ETA
housing standards at §§654.404—654.417
of this subpart.

§654.403 Conditional access to the
intrastate or interstate clearance
system.

(a) Filing requests for conditional
access—(1) ‘“‘Noncriteria’ employers. Ex-
cept as provided in paragraph (a)(2) of

§654.403

this section, an employer whose hous-
ing does not meet applicable standards
may file with the local Job Service of-
fice serving the area in which its hous-
ing is located, a written request that
its job orders be conditionally allowed
into the intrastate or interstate clear-
ance system, provided that the employ-
er’s request assures that its housing
will be in full compliance with the re-
quirements of the applicable housing
standards at least 20 calendar days
(giving the specific date) before the
housing is to be occupied.

(2) “Criteria’’ employers. If the request
for conditional access described in
paragraph (a)(1) of this section is from
an employer filing a job order pursuant
to an application for temporary alien
agricultural labor certification for H-
2A alien agricultural workers or H-2
alien workers under subpart B or sub-
part C, respectively, of part 655 of this
chapter, the request shall be filed with
the RA as an attachment to the appli-
cation for temporary alien agricultural
labor certification.

(3) Assurance. The employer’s request
pursuant to paragraphs (a)(1) or (a)(2)
of this section shall contain an assur-
ance that the housing will be in full
compliance with the applicable housing
standards at least 20 calendar days
(stating the specific date) before the
housing is to be occupied.

(b) Processing requests—(1) State agen-
cy processing. Upon receipt of a written
request for conditional access to the
intrastate or interstate clearance sys-
tem under paragraph (a)(1) of this sec-
tion, the local Job Service office shall
send the request to the State office,
which, in turn, shall forward it to the
Regional Administrator, Employment
and Training Administration, (RA).

(2) Regqional office processing and deter-
mination. Upon receipt of a request for
conditional access pursuant to para-
graph (a)(2) or paragraph (b)(1) of this
section, the RA shall review the matter
and, as appropriate, shall either grant
or deny the request.

(c) Authorization. The authorization
for conditional access to the intrastate
or interstate clearance system shall be
in writing, and shall state that al-
though the housing does not comply
with the applicable standards, the em-
ployer’s job order may be placed into
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intrastate or interstate clearance until
a specified date. The RA shall send the
authorization to the employer and
shall send copies to the appropriate
State agency and local Job Service of-
fice. The employer shall submit and
the local Job Service shall attach cop-
ies of the authorization to each of the
employer’s job orders which is placed
into intrastate or interstate clearance.

(d) Notice of denial. If the RA denies
the request for conditional access to
the intrastate or interstate clearance
system, the RA shall provide written
notice to the employer, the appropriate
State agency, and the local Job Service
office, stating the reasons for the de-
nial.

(e) Inspection. (1) The local Job Serv-
ice office serving the area containing
the housing of any employer granted
conditional access to the intrastate or
interstate clearance system shall as-
sure that the housing is inspected no
later than the date by which the em-
ployer has promised to have its hous-
ing in compliance with the require-
ments of this subpart. An employer,
however, may request an earlier pre-
liminary inspection. If, on the date set
forth in the authorization, the housing
is not in full compliance with the ap-
plicable housing standards as assured
in the request for conditional access,
the local Job Service office shall afford
the employer five calendar days to
bring the housing into full compliance.
After the five-calendar-day period, if
the housing is not in full compliance
with the applicable housing standards
as assured in the request for condi-
tional access, the local Job Service of-
fice immediately:

(i) Shall notify the RA;

(ii) Shall remove the employer’s job
orders from intrastate and interstate
clearance; and

(iii) Shall, if workers have been re-
cruited against these orders, in co-
operation with the employment service
agencies in other States, make every
reasonable attempt to locate and no-
tify the appropriate crew leaders or
workers, and to find alternative and
comparable employment for the work-
ers.

[62 FR 20506, June 1, 1987, as amended at 64
FR 34965, June 29, 1999]
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HOUSING STANDARDS

§654.404 Housing site.

(a) Housing sites shall be well
drained and free from depressions in
which water may stagnate. They shall
be located where the disposal of sewage
is provided in a manner which neither
creates nor is likely to create a nui-
sance, or a hazard to health.

(b) Housing shall not be subject to, or
in proximity to conditions that create
or are likely to create offensive odors,
flies, noise, traffic, or any similar haz-
ards.

(¢c) Grounds within the housing site
shall be free from debris, noxious
plants (poison ivy, etc.) and uncon-
trolled weeds or brush.

(d) The housing site shall provide a
space for recreation reasonably related
to the size of the facility and the type
of occupancy.

§654.405 Water supply.

(a) An adequate and convenient sup-
ply of water that meets the standards
of the State health authority shall be
provided.

(b) A cold water tap shall be avail-
able within 100 feet of each individual
living unit when water is not provided
in the unit. Adequate drainage facili-
ties shall be provided for overflow and
spillage.

(¢) Common drinking cups shall not
be permitted.

§654.406 Excreta and liquid waste dis-
posal.

(a) Facilities shall be provided and
maintained for effective disposal of ex-
creta and liquid waste. Raw or treated
liquid waste shall not be discharged or
allowed to accumulate on the ground
surface.

(b) Where public sewer systems are
available, all facilities for disposal of
excreta and liquid wastes shall be con-
nected thereto.

(c) Where public sewers are not avail-
able, a subsurface septic tank-seepage
system or other type of liquid waste
treatment and disposal system, privies
or portable toilets shall be provided.
Any requirements of the State health
authority shall be complied with.
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§654.407

(a) Housing shall be structurally
sound, in good repair, in a sanitary
condition and shall provide protection
to the occupants against the elements.

(b) Housing shall have flooring con-
structed of rigid materials, smooth fin-
ished, readily cleanable, and so located
as to prevent the entrance of ground
and surface water.

(c) The following space requirements
shall be provided:

(1) For sleeping purposes only in fam-
ily units and in dormitory accommoda-
tions using single beds, not less than 50
square feet of floor space per occupant;

(2) For sleeping purposes in dor-
mitory accommodations using double
bunk beds only, not less than 40 square
feet per occupant;

(3) For combined cooking, eating, and
sleeping purposes not less than 60
square feet of floor space per occupant.

(d) Housing used for families with
one or more children over 6 years of
age shall have a room or partitioned
sleeping area for the husband and wife.
The partition shall be of rigid mate-
rials and installed so as to provide rea-
sonable privacy.

(e) Separate sleeping accommoda-
tions shall be provided for each sex or
each family.

(f) Adequate and separate arrange-
ments for hanging clothing and storing
personal effects for each person or fam-
ily shall be provided.

(g) At least one-half of the floor area
in each living unit shall have a min-
imum ceiling height of 7 feet. No floor
space shall be counted toward min-
imum requirements where the ceiling
height is less than 5 feet.

(h) Each habitable room (not includ-
ing partitioned areas) shall have at
least one windown or skylight opening
directly to the out-of-doors. The min-
imum total window or skylight area,
including windows in doors, shall equal
at least 10 percent of the usable floor
area. The total openable area shall
equal at least 45 percent of the min-
imum window or skylight area re-
quired, except where comparably ade-
quate ventilation is supplied by me-
chanical or some other method.

Housing.

§654.410

§654.408 Screening.

(a) All outside openings shall be pro-
tected with screening of not less than
16 mesh.

(b) All screen doors shall be tight fit-
ting, in good repair, and equipped with
self-closing devices.

§654.409 Heating.

(a) All living quarters and service
rooms shall be provided with properly
installed, operable heating equipment
capable of maintaining a temperature
of at least 68° F. if during the period of
normal occupancy the temperature in
such quarters falls below 68°.

(b) Any stoves or other sources of
heat utilizing combustible fuel shall be
installed and vented in such a manner
as to prevent fire hazards and a dan-
gerous concentration of gases. No port-
able heaters other than those operated
by electricity shall be provided. If a
solid or liquid fuel stove is used in a
room with wooden or other combus-
tible flooring, there shall be a concrete
slab, insulated metal sheet, or other
fireproof material on the floor under
each stove, extending at least 18 inches
beyond the perimeter of the base of the
stove.

(c) Any wall or ceiling within 18
inches of a solid or liquid fuel stove or
a stovepipe shall be of fireproof mate-
rial. A vented metal collar shall be in-
stalled around a stovepipe, or vent
passing through a wall, ceiling, floor or
roof.

(d) When a heating system has auto-
matic controls, the controls shall be of
the type which cut off the fuel supply
upon the failure or interruption of the
flame or ignition, or whenever a pre-
determined safe temperature or pres-
sure is exceeded.

[45 FR 14182, Mar. 4, 1980; 45 FR 22901, Apr. 4,
1980]

§654.410 Electricity and lighting.

(a) All housing sites shall be provided
with electric service.

(b) Each habitable room and all com-
mon use rooms, and areas such as:
Laundry rooms, toilets, privies, hall-
ways, stairways, etc., shall contain
adequate ceiling or wall-type light fix-
tures. At least one wall-type electrical
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convenience outlet shall be provided in
each individual living room.

(c) Adequate lighting shall be pro-
vided for the yard area, and pathways
to common use facilities.

(d) All wiring and lighting fixtures
shall be installed and maintained in a
safe condition.

§654.411 Toilets.

(a) Toilets shall be constructed, lo-
cated and maintained so as to prevent
any nuisance or public health hazard.

(b) Water closets or privy seats for
each sex shall be in the ratio of not less
than one such unit for each 15 occu-
pants, with a minimum of one unit for
each sex in common use facilities.

(¢) Urinals, constructed of non-
absorbent materials, may be sub-
stituted for men’s toilet seats on the
basis of one urinal or 24 inches of
trough-type urinal for one toilet seat
up to a maximum of one-third of the
required toilet seats.

(d) Except in individual family units,
separate toilet accommodations for
men and women shall be provided. If
toilet facilities for men and women are
in the same building, they shall be sep-
arated by a solid wall from floor to roof
or ceiling. Toilets shall be distinctly
marked ‘“men’” and ‘‘women’ in
English and in the native language of
the persons expected to occupy the
housing.

(e) Where common use toilet facili-
ties are provided, an adequate and ac-
cessible supply of toilet tissue, with
holders, shall be furnished.

(f) Common use toilets and privies
shall be well lighted and ventilated and
shall be clean and sanitary.

(g) Toilet facilities shall be located
within 200 feet of each living unit.

(h) Privies shall not be located closer
than 50 feet from any living unit or any
facility where food is prepared or
served.

(i) Privy structures and pits shall be
fly tight. Privy pits shall have ade-
quate capacity for the required seats.

§654.412 Bathing,
handwashing.

laundry, and

(a) Bathing and handwashing facili-
ties, supplied with hot and cold water
under pressure, shall be provided for
the use of all occupants. These facili-
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ties shall be clean and sanitary and lo-
cated within 200 feet of each living
unit.

(b) There shall be a minimum of 1
showerhead per 15 persons.
Showerheads shall be spaced at least 3
feet apart, with a minimum of 9 square
feet of floor space per unit. Adequate,
dry dressing space shall be provided in
common use facilities. Shower floors
shall be constructed of nonabsorbent
nonskid materials and sloped to prop-
erly constructed floor drains. Except in
individual family units, separate show-
er facilities shall be provided each sex.
When common use shower facilities for
both sexes are in the same building
they shall be separated by a solid non-
absorbent wall extending from the
floor to ceiling, or roof, and shall be
plainly designated ‘“‘men’ or ‘‘women”’
in English and in the native language
of the persons expected to occupy the
housing.

(c) Lavatories or equivalent units
shall be provided in a ratio of 1 per 15
persons.

(d) Laundry facilities, supplied with
hot and cold water under pressure,
shall be provided for the use of all oc-
cupants. Laundry trays or tubs shall be
provided in the ratio of 1 per 25 per-
sons. Mechanical washers may be pro-
vided in the ratio of 1 per 50 persons in
lieu of laundry trays, although a min-
imum of 1 laundry tray per 100 persons
shall be provided in addition to the me-
chanical washers.

§654.413 Cooking and eating facilities.

(a) When workers or their families
are permitted or required to cook in
their individual unit, a space shall be
provided and equipped for cooking and
eating. Such space shall be provided
with:

(1) A cookstove or hot plate with a
minimum of two burners; and (2) ade-
quate food storage shelves and a
counter for food preparation; and (3)
provisions for mechanical refrigeration
of food at a temperature of not more
than 45° F.; and (4) a table and chairs or
equivalent seating and eating arrange-
ments, all commensurate with the ca-
pacity of the unit; and (b)) adequate
lighting and ventilation.

(b) When workers or their families
are permitted or required to cook and
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eat in a common facility, a room or
building separate from the sleeping fa-
cilities shall be provided for cooking
and eating. Such room or building shall
be provided with:

(1) Stoves or hot plates, with a min-
imum equivalent of two burners, in a
ratio of 1 stove or hot plate to 10 per-
sons, or 1 stove or hot plate to 2 fami-
lies; and (2) adequate food storage
shelves and a counter for food prepara-
tion; and (3) mechanical refrigeration
for food at a temperature of not more
than 45° F'.; and (4) tables and chairs or
equivalent seating adequate for the in-
tended use of the facility; and (5) ade-
quate sinks with hot and cold water
under pressure; and (6) adequate light-
ing and ventilation; and (7) floors shall
be of nonabsorbent, easily cleaned ma-
terials.

(c) When central mess facilities are
provided, the kitchen and mess hall
shall be in proper proportion to the ca-
pacity of the housing and shall be sepa-
rate from the sleeping quarters. The
physical facilities, equipment and oper-
ation shall be in accordance with provi-
sions of applicable State codes.

(d) Wall surface adjacent to all food
preparation and cooking areas shall be
of nonabsorbent, easily cleaned mate-
rial. In addition, the wall surface adja-
cent to cooking areas shall be of fire-
resistant material.

§654.414 Garbage and other refuse.

(a) Durable, fly-tight, clean con-
tainers in good condition of a min-
imum capacity of 20 gallons, shall be
provided adjacent to each housing unit
for the storage of garbage and other
refuse. Such containers shall be pro-
vided in a minimum ratio of 1 per 15
persons.

(b) Provisions shall be made for col-
lection of refuse at least twice a week,
or more often if necessary. The dis-
posal of refuse, which includes garbage,
shall be in accordance with State and
local law.

§654.415 Insect and rodent control.

Housing and facilities shall be free of
insects, rodents, and other vermin.
§654.416 Sleeping facilities.

(a) Sleeping facilities shall be pro-
vided for each person. Such facilities

§654.417

shall consist of comfortable beds, cots,
or bunks, provided with clean mat-
tresses.

(b) Any bedding provided by the
housing operator shall be clean and
sanitary.

(c) Triple deck bunks shall not be
provided.

(d) The clear space above the top of
the lower mattress of a double deck
bunk and the bottom of the upper bunk
shall be a minimum of 27 inches. The
distance from the top of the upper mat-
tress to the ceiling shall be a minimum
of 36 inches.

(e) Beds used for double occupancy
may be provided only in family accom-
modations.

§654.417

(a) All buildings in which people
sleep or eat shall be constructed and
maintained in accordance with applica-
ble State or local fire and safety laws.

(b) In family housing and housing
units for less than 10 persons, of one
story construction, two means of es-
cape shall be provided. One of the two
required means of escape may be a
readily accessible window with an
openable space of not less than 24x24
inches.

(c) All sleeping quarters intended for
use by 10 or more persons, central din-
ing facilities, and common assembly
rooms shall have at least two doors re-
motely separated so as to provide al-
ternate means of escape to the outside
or to an interior hall.

(d) Sleeping quarters and common as-
sembly rooms on the second story shall
have a stairway, and a permanent, af-
fixed exterior ladder or a second stair-
way.

(e) Sleeping and common assembly
rooms located above the second story
shall comply with the State and local
fire and building codes relative to mul-
tiple story dwellings.

(f) Fire extinguishing equipment
shall be provided in a readily accessible
place located not more than 100 feet
from each housing unit. Such equip-
ment shall provide protection equal to
a 2V gallon stored pressure or 5-gallon
pump-type water extinguisher.

(g) First aid facilities shall be pro-
vided and readily accessible for use at

Fire, safety, and first aid.
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all time. Such facilities shall be equiv-
alent to the 16 unit first aid kit rec-
ommended by the American Red Cross,
and provided in a ratio of 1 per 50 per-
sons.

(h) No flammable or volatile liquids
or materials shall be stored in or adja-
cent to rooms used for living purposes,
except for those needed for current
household use.

(i) Agricultural pesticides and toxic
chemicals shall not be stored in the
housing area.
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